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Subject : Assessing the interactions between Law, ecosystem services, and sustainable 
development through the prism of the ambivalent  
Field : Critical reflexion on the new European Strategy on Biodiversity  
Overall questions:  
How to prevent and regulate a strictly economic approach of ecosystem services ? 
How to prevent and offset unfair approach at the different levels of european policies ? 
How to prevent and sanction riks of regression of environmental european law which may 
be produced by the concept of ecosystem service ?  
Centrality	  of	  Governance	  topic	   
Who decide ? How to combine EU competencies, State sovereignty, Political authority, 
Democraty and Governance ? 
How promoting new model of governance to ensure the conservation, the valorisation and 
the restoration of ecosystems in accordance to Values Plurality and Legal Foundations ?  
And Where and for Which Time ?  
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Introduction 
European Strategic Context « Our life insurance, our natural capital » (COM 2011 – 244)  
-  Halting the loss of biodiversity and the degradation of ecosystem service by 2020 in the light of the 
transition towards a resource efficient, green and sustainable economy  
-  Restoring 15% of degraded ecosystem by 2020 and promoting the use of green infrastructure thank 
to the ecological ingineering.  
-  Supporting economic evaluation of the biodiversity and its multiple ecosystem services (TEEB) and 
tacking into account the intrinsic and tangible values of biodiversity - Investing in the sustainable 
management of key resources and natural capital (COM (2011) 363, Towards Green Economy) 
- Strengthening Partnership for Biodiversity : the need of full engagement and commitment of wide 
variety of stakeholders » - Commission’s 2010 campaign ‘Biodiversity: “We are all in this together”   
COM (2011) 363, Towards Green Economy and Better governance : « Improving governance and 
private sector involvement »   
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Hybrid concepts (B. Latour) : in research of Ariadne’s thread 
- Relational concept between the world of Nature and Societies, the world of Public government 
authorities and Societies  
- Paradigm, prism, pablum, placebo, oxymoron ?  
Ecosystem service  
« Functions provided by a natural resource for another natural resource or for the public» (directive 
2004/35/EC on environmental liability) « Benefits that people obstain from ecosystems  (Millenium 
Ecosystem Assessment)   Unstable definition – in complementary or competition with the concept 
of environmental services (for the FAO a part of Ecosystem services) – diversity of functions 
(pedagogic, scientific, normative…) =source of controversial debates  
Governance   
Governance” means rules, processes and behaviour that affect the way in which powers are 
exercised at European level, particularly as regards openness, participation, accountability, 
effectiveness and coherence » (COM (2001) 428 White Paper « European governance »   
Plurality of meaning and use of the governance concept intended to regulate diffuse, complexe, 
collective and uncertain phenomena as environmental issues : large diversity of actors, hybrid 
regulation, multi-level. Major and controversial questions of Democraty, Legitimacy, Authority and 
sovereignty, Political Choice, General interest and common patrimony  
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WHO	  DECIDE	  ?	  New	  Legi(macy,	  	  Economical	  Pragma(sm	  :	  ideal,	  illusion,	  reality	  of	  
polical	  and	  legal	  func(ons	  and	  power	  
The	  mul<plicity	  of	  actors	  :	  the	  ques(on	  shared	  and	  diﬀerenciated	  responsabili(es	  
-­‐ 	  The	  recogni(on	  of	  the	  role	  of	  Civil	  society	  and	  Private	  sector	  	  
European	  strategy	  and	  legal	  rules	  in	  accordance	  with	  the	  Aarhus	  Conven(on,	  and	  
na(onal	  and	  interna(onal	  human	  rights	  	  	  
-­‐ 	  From	  local	  to	  interna(onal	  level	  with	  very	  diversiﬁed	  ac(ons	  	  
Internal	  and	  external	  EU	  policies	  -­‐	  	  
	  The	  distribu<on	  of	  competencies	  between	  legal	  authori<es	  and	  economic	  private	  
power	  
-­‐ 	  Principle	  of	  subsidiarity	  related	  to	  environmental	  policy	  :	  UE,	  governance	  laboratory	  
-­‐ 	  Integrated	  approach	  and	  principle	  of	  integra(on:	  the	  crucial	  legal	  coherence	  
-­‐ 	  Insuﬃcient	  green	  diplomacy	  of	  EU	  and	  poli(cal	  will	  to	  be	  a	  real	  environmental	  
interna(onal	  	  leader	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Rethinking	   poli<cal	   choice,	   values	   plurality,	   legal	   rights/du<es	   and	   social	  
responsabili<es	  
-­‐ Environmental	  general	  interest	  :	  a	  responsability	  to	  be	  re	  «	  shared	  »	  ?	  
-­‐ Not	  one	  model	  «	  equitable	  policy	  solu/ons	  tailored	  to	  each	  speciﬁc	  situa/on	  will	  need	  to	  
be	  considered	  «	  (COM	  (2010)	  4)	  	  
-­‐ Clariﬁca(on	   the	   role	   of	   public	   authori(es	   	   :	   Ecosystem	   service	   prodivers	   ?	   Ecosytem	  
market	  organizer	  ?	  Problema(c	  ﬁnancial	  and	  technical	  capabili(es	  	  
-­‐ Necessity	   of	   a	   clear	   distribu(on	   of	   responsabili(es	   and	   power	   of	   the	   actors	  
(transparency,	   accountability,	   legi(macy,	   informa(on,	   par(cipa(on…)	   For	   example	  
technical	  norms	  (ecological	  engineering,	  SCR),	  best	  prac(ces	  (Katoomba	  group	  and	  PES)	  	  	  
Who	   decide	   in	   ﬁne	   ?	   Scien(ﬁc	   experts	   (agencies,	   intergovernmental	   science-­‐policy	  
pla\orm	  on	  Biodiversity	  and	  ecosystem	  services	  )	  	  
Rethinking	  poli(cal	  and	  legal	  authority	  –	  norma(ve	  and	  performa(ve	  func(ons	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HOW	  ?	  Commodiﬁca(on	  process,	  common	  patrimony,	  delibera(ve	  approach	  :	  The	  
Eternal	  choice	  of	  instruments,	  procedures	  in	  the	  light	  of	  legal	  pluralism	  and	  democraty	  
The	  complex	  combina<on	  of	  regulatory	  instruments	  and	  marked-­‐based	  instruments	  :	  
eﬃcience,	  eﬀec<veness	  and	  cohérence	  
-­‐	  Reinforcing	  the	  implementa(on	  of	  legal	  conserva(on	  framework	  and	  promo(ng	  an	  
ecosystemic	  approach	  (species,	  habitats	  and	  func(ons,	  	  towards	  a	  legal	  status	  of	  
ordinary	  Biodiversité	  and	  green	  infrastructure)	  
-­‐ Enhancing	  the	  Financial	  subsidies	  (public	  and	  private)	  and	  reforming	  environmentally	  
harmfull	  subsidies	  
-­‐ The	   debatable	   process	   of	   Nature	   commodiﬁca(on	   and	   the	   good	   use	   of	   economic	  
instruments	  	  	  
PES,	  Same	  remark	  concerning	  ecological	  subs(tuability	  and	  compensa(on	   	   -­‐	  Ques(on	  
of	   the	   use	   of	   the	   contract	   and	   the	   risk	   of	   new	   fragmenta(on	   of	   the	   general	   public	  
interest	  without	  a	  strong	  legal	  public	  framework	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The reinforcement of democratic rights and legal procedures and institutions  
- Strengthen the openness, participation, accountability (principles of european governance) 
and the respect of Aarhus Convention by UE and its Member States 
Why not the explicit recognition of right to environmental in EU Law (failure of UE Charter)  
- The opportunity to diversify the tools for déliberative procedures (Spirit of Habermas) and for 
educational program in the field of biodiversity and ecosystem services  
Why not use the Citizens' initiative in Lisbon Treaty. Several campaign and public consultation 
EU  
- The opportunity to reinforce and extend the competencies of environmental euroepan 
agency  (evaluation of value of biodiversity and ecosystem services, compensation ….) Why 
not an environmental Ombudsman ?   
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WHERE	  ?	  The	  crucial	  débate	  of	  the	  choice	  of	  Scale	  and	  Time	  :	  Resilience,	  
Adapta(on	  and	  Sustainable	  Solidarity	  	  	  
The	  interlinkages	  of	  local,	  regional	  and	  interna<onal	  scale	  	  
The	  heterogeneous	  provision	  and	  distribu(on	  of	  ecosystem	  services	  and	  Beneﬁts	  	  
The	  crucial	  ques(on	  of	  the	  Rela(onship	  between	  ecological	  func(ons	  and	  ecosystem	  
services	  :	  the	  risk	  of	  fragmented	  approach	  and	  ecosystem	  services	  compensa(on	  	  
The	  ques(on	  of	  natural	  territory	  framework	  and	  souvereignty	  territory	  :	  crea(ng	  
ecosystem	  district	  interlinked	  with	  the	  other	  biogeographical	  regions	  (Natura	  
Network)	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The	  past,	  present	  and	  future	  :	  the	  great	  legal	  challenge	  
The	   crucial	   ques(on	   of	   past	   and	   ini(al	   ecological	   state	   (for	   example	   for	   ecosystem	  
restora(on	  or	  establisment	  of	  natural	  assets	  )	  and	  state	  and	  vulnerabilty	  of	  the	  socio-­‐
ecosystem	  
The	   essen(al	   ques(on	   of	   future	   for	   the	   maintenance	   of	   integrity	   of	   ecosystem	   :	  
necessary	  beyond	  5	  years	  (as	  the	  contracts	  on	  agri-­‐ecological	  measures	  of	  CAP)	  :	  who	  
accept	   to	   take	   into	   account	   the	   long	   term	   and	   adapt	   the	   management	   ?	   The	  
ecosystem	  services	  markets	  ?	  	  
	  All	  those	  ques(ons	  related	  to	  governance	  invite	  lawyers	  to	  par(cipate	  more	  and	  
more	   to	   construct	   an	   interdisciplinary	   framework	   on	   ecosystem	   service	   :	   need	   of	   a	  
strong	   legal	   status	   for	   ES	   (legal	   deﬁni(on	   and	   qualiﬁca(on)	   and	   reinforcing	   the	  
founda(ons	  of	  environmental	   law	  and	  the	  process	  of	  environmental	   integra(on	   into	  
branches	  of	  Law	  
We	   have	   to	   keep	   in	   mind,	   that	   the	   concept	   of	   ecosystem	   services	   is	   an	   useful	  
perspec(ve	   to	   rethink	   the	   interac(ons	   human	   being	   and	   nature,	   but	   not	   the	   Only	  
perspec(ve.	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